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State Party Examination of turkey’S first Periodic Report on the opAC

52nd Session of the Committee on the Rights of the Child

14 SEPTEMBER – 2 October 2009


Topics covered in this report: 

Legislation and jurisdiction, training and dissemination, data collection, military schools,armed groups and terrorist activities, refugees and asylum seekers, sale of arms. 

Turkey ratified the Optional Protocol on the Involvement of Children in Armed Conflict (OPAC) on 4 May 2004 . On 14 September 2009 the Committee on the Rights of the Child (the Committee) considered Turkey’s initial report under the OPAC.

Opening Comments

Mr. Hasan Gogus, Director General of the Ministry of Foreign Affairs and Head of the delegation, introduced his colleagues
 and emphasized the importance Turkey attributed to standing before the Committee. Two reasons were mentioned for this: first, the value Turkey attached to the Convention on the Rights of the Child (CRC) and the OPAC, having been among the first countries to sign them and the first country in the world to have dedicated a national day to children, and second, the importance they gave to the dialogue with the Committee. 

The head of the delegation said that Turkey’s initial report on the OPAC and the written responses  were compiled with the help of different governmental institutions and contained detailed information on the national legislation and practices. Mr. Gogus noted that the reservations
 Turkey had made to the Convention stemmed from Turkish Constitution and the Lausanne Treaty. Also, the Turkish system was based on conscription at the age of 20 and thus avoided any grounds for the admission of children in the armed forces. The head of the delegation said that in recent years Turkey had made important steps in protecting children’s rights. Legal reforms had been undertaken, including the introduction of the definition of the child within the Penal Code, the provision of health services for all children, and child rights policies established across different areas. Children’s Rights Committees had been established in all 81 provinces of Turkey and a Children’s Rights Monitoring Committee
 had been set up in 2008 within the Turkish Grand National Assembly. Furthermore, judiciary, police, military forces, and teachers in military schools were provided with adequate training on human rights, including children’s rights. These reforms, it was said, had begun making positive impact on the day-to-day lives of Turkish children, though they were fully aware that much more needed to be done.

Mr. Hatem Kotrane, the Country Rapporteur, welcomed the delegation and thanked them for the detailed information submitted in their written responses, which, he said, “had filled the gaps of the report”. He noted that the Turkish legal system was fully in line with the OPAC, as it was legally impossible to recruit minors in the armed forces and that voluntary recruitment was not possible under the age of 18. He further asked a number of questions about the armed groups that were different from the regular armed forces. He also wanted to know whether specific sanctions existed for cases of children recruited in such armed groups, and if there had been cases of children detained or arrested for having taken part in the armed groups, as there was no sufficient data on this in the report. Furthermore, mentioning the so-called Village Forces that were reported to be armed and paid by the Government, he asked if there were any children among them and any measures were being taken to ensure the non-involvement of children in such groups. Mr. Kotrane also observed that although Turkey had not ratified the Rome Statute, the report referred to some measures of the Statute as if being incorporated in the State’s legislation and asked for more information on this matter. He also asked what happened with regard to crimes committed outside the territory of Turkey and if the courts had any extraterritorial competences under the Turkish legislation.

Legislation and jurisdiction

The Committee was interested to know what steps had been taken by the government to withdraw the reservations Turkey made under the Convention. The delegation replied that as a principle they were not made permanently and as such they could be re-evaluated, as it had been the case with their reservations to the Convention on the Elimination of Discrimination against Women (CEDAW) in view of their pursuing candidacy to the European Union. The Committee further enquired whether the National Defence Service Law, which in cases of emergency provided for the possibility of mobilization of children aged between 15 and 18 in the military schools, had been abolished.  The delegation explained that the above-mentioned law although still in force, was no longer applied. Its application was ruled out by the Constitution which stipulated that the international instrument prevailed over domestic law, and the recently adopted legislation on the Military Act 1111, regulating the procedure of joining the army. Despite these arguments, the Committee insisted that a specific abrogation should be made to the law in question in the future. 

With respect to the question of whether there was a law which specifically sanctioned a group using children in hostilities and armed conflicts, the delegation replied that they did not have any specific provisions concerning the implementation of the OPAC, but that there were sufficient provisions in their criminal law that could be used for criminalizing such acts. On the Rome Statute, the delegation noted that Turkey was not yet a party to the International Criminal Court but that intended to become a party to it. The national preparatory process had been concluded, a committee had been established within the Office of the Prime Minister and the definition of crime against humanity was already included in the Penal Code. On the extraterritorial competences of the Turkish courts for  the prosecution of crimes committed by Turkish minors involved in armed conflicts outside Turkey, the delegation said that if the act was considered a violation of international law stemming from an international instrument to which Turkey was a party, they would prosecute that crime. However, under the Turkish criminal law if the act in question was not considered as an international crime, but was sanctioned under the Turkish national law, Turkey would only have a limited possibility for criminal prosecution.

Peace education and dissemination of the OPAC

The Committee wanted to know if any peace education was provided to children in schools and how the State Party was raising awareness of the OPAC among non-Turkish speaking children living in Turkey. It expressed its concern about the training of the professionals in the area of administration of juvenile justice and the level of knowledge of the OPAC among professionals and in military schools. The delegation noted that dissemination and awareness raising was conducted through websites and publications of agencies working on the matter, as well as through the activities of non-governmental organizations (NGOs). The Ministry of Justice had active involvement in awareness raising activities, especially among the professionals working in the area of juvenile justice. The Turkish national system was said to be based on the philosophy “Peace at home, peace in the world”. Turkey had a National Forum of Children’s Commission, mandated to raise children’s awareness throughout the country, as well as a Children’s Assembly established under the auspices of the Turkish National Assembly. Students in military schools were informed of the provisions of the CRC and the OPAC during special seminars, and the military personnel was being taught law of international armed conflict. Regarding the role of the media in raising awareness among the public at large, the delegation said that media was acting on its own initiative and that they were not aware of any programme carried out between the government and the media.

As to the question of whether the OPAC was made available in other languages, the delegation noted that in Turkey the official language was Turkish and the elementary education in Turkish was obligatory. They had more than 25 ethnic groups living in their territory and “it was impossible to give government services translated in all these languages”. However, the delegation said that to date, no communication problem had been reported. Furthermore, the Committee welcomed the active participation of Turkey in UN peace-keeping operations and asked whether these efforts had been sensitized and whether the Turkish troops had been made aware of OPAC. The delegation responded that Turkey was one of the major contributors of the UN peacekeeping forces. All troops had a two-month training before their engagement, which included international humanitarian law and human rights. There had been no complaints against Turkish peace-keepers as to date. 

Data collection

The delegation acknowledged the fact that data collection remained a problem in their country. Some positive steps in this regard had been taken in the judicial sector. In order to solve the problem the Ministry of Justice had set up a National System which will be tasked to collect statistics. 

Military schools

The Committee expressed its interest about the status of children in military schools and asked if they could be considered as reservists. Noting that children in military schools, who were aged below 15, could not be considered as reservists, the Committee member wondered what happened to those aged between 15 and 18. Given the military nature of the school, the Committee also wanted to know what happened if an offence was committed in these schools and who would be competent to deal with the case- the military or the civilian court. The delegation said that children in military schools were not entrusted with any military services and therefore were not considered as soldiers or combatants. Considering that they had no military duty, they could not be judged by military courts.

Armed groups and terrorist activities

The Committee asked about the measures taken to prevent children from getting involved in armed groups and terrorist activities. It also wanted to know what rehabilitation or reinsertion programmes had been put in place for children involved in hostilities, as Law on the Compensation of Damages that Occurred due to Terror and the fight against Terror of 2004, made no reference to reintegration of those children. It also asked for information on the child protection law. The delegation said that according to the child protection law, children involved in armed conflict should be provided with health care, education and accommodation services. Referring to the paragraph 25 of the written responses
, the Committee asked what actions had been taken by the Government with regard to children captured during or after terrorist activities. The delegation observed that children coming from armed conflict in other countries had been considered as innocents and had been treated in a protective manner. While, children committing an act in violation with Turkish law were brought before justice; those between 12 to15 were treated by juvenile tribunals. The older ones were subject to a special jurisdiction. 

The Committee further asked if there was any complaints mechanism for children where they could lodge complaints when they consider themselves being victimised by the authorities as had been the case of 40 children who had claimed to have been assaulted by the police while participating in a funeral march. The delegation said that the acts of those children were all video tape recorded and the conclusions would depend on the findings of the judiciary. NGOs had made statements that children were not terrorists
 and they had to be released, but the delegation was of the opinion that “one can not rely on the report of an NGO or on the findings of the media, but rather have trust on the judicial system and determine the capacity of those children with regard to criminal liability”. This was something to be determined by a medical, psychological or social expert, and the judicial measures should be taken on a case-by-case basis. For each law enforcement operation, police personnel were provided with mission, specific rules of engagement and a code of conduct. As to the question on village guards, the delegation said that there was not a single child recruited by them. To become a village guard one had to have accomplished the military service and completed the age of 22. These groups were not uncontrolled as they were under the control of the Governor.

Refugees and asylum seekers

The Committee asked whether Turkey had put in place policies to identify child asylum seekers and if amongst the many refugees hosted by Turkey there were children who had been involved in armed conflict. The delegation responded that actually they did not have a special mechanisms designed for child asylum seekers involved in armed conflict. However, those children were not kept with the other groups of children coming from a normal environment and were provided with rehabilitation services.

Sale of Arms

Referring to the written replies of the State Party, the Committee wondered whether Turkey could export weapons or not and what guarantees were provided in cases of countries where children were involved in armed conflicts. The delegation responded that in order to obtain an export licence one had to apply to the Ministry of Defence which asked for the opinion of the General Staff and the Ministry of Foreign Affairs. The latter consulted the binding international texts with regard to arms trade before issuing its opinion. There were some strict criteria and arms could thus not be exported to regions where there were serious human rights violations, or where children were involved in armed conflict.

Concluding Remarks

Mr. Kotrane thanked the delegation for the “frank and fruitful debate”. The Committee was satisfied to see that Turkey was committed to implement the Optional Protocol, to join the Rome Statute, to take necessary criminal and disciplinary measures. Guidelines existed for child victims and additional action would be taken in order to set up an independent human rights institution and a mediator for children. The Committee would take note in its concluding observations that internal legislation should give more specific coverage to the offences mentioned in the OPAC. Otherwise, Mr. Kotrane concluded, “Turkey was working along the lines of the CRC and the OPAC”.

The Head of the delegation, Mr. Hasan Gogus, emphasized once again Turkey’s strong commitment to further improve children’s rights. He noted that the dialogue with the Committee had provided them with an insight with regard to additional steps they had to take to further promote children’s rights. Turkey was well-aware of the room of improvement in implementation of human rights and believed that the constructive dialogue with the Committee would contribute to strengthening the cooperation with the UN treaty monitoring mechanisms.


                       








�	The large delegation from Turkey was composed of representatives from various ministries, including the Ministry of Justice, the Ministry of Interior, the Ministry of National Education, the Ministry of National Defence, the Agency for Social Services and Child Protection. The list of delegation can be found at http://www2.ohchr.org/english/bodies/crc/docs/list/TurkeyList_52.pdf. 


�	Turkey reserved the right to interpret and apply the provisions of articles 17, 29 and 30 of the CRC  according to the letter and the spirit of the Constitution of the Republic of Turkey and those of the Treaty of Lausanne of 24 July 1923.


�	The Committee was composed of 8 members, and according to the Head of the delegation “it was a unique body in the whole world.”


�	Para. 25 of the written responses to the Committee stipulates that: “(…) those members of terrorist organizations PKK/KONGRA-GEL captured in operations or voluntarily surrendered, included people younger than 18”. Available at: http://www2.ohchr.org/english/bodies/crc/crcs52.htm


�	See NGO report by Justice for Children Initiative, Children are not terrorists, Turkey, April 2009. Available at: http://www.crin.org/resources/infoDetail.asp?ID=20633&flag=legal
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