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State Party Examination of poland’S first Periodic Report on the opsc

52nd Session of the Committee on the Rights of the Child

14 SEPTEMBER – 2 October 2009  


Topics covered in this report: 

Legislation and definitions, coordination, illegal adoption, child trafficking, child pornography, beggary, sex tourism, Roma children, protection of victims.

Poland ratified the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography  

 HYPERLINK "http://www2.ohchr.org/english/law/crc-sale.htm"
(OPSC) on 4 February 2005 2005.On 22 September 2009 the Committee on the Rights of the Child (the Committee) considered Poland’s initial report under the OPSC.

Opening Comments

The Head of delegation, Mr. Rapacki, noted that combating trafficking in children, child prostitution, and child pornography necessitated the adoption of comprehensive solutions. Numerous public institutions, both at the national and local levels, were undertaking relevant activities and special structures for combating trafficking in human beings had been established within the Polish law enforcement system. In June 2008, a team for monitoring and coordination of the Border Guard’s activities in preventing and combating trafficking in human beings had been established at the National Border Guard Headquarters. A coordinator for trafficking in human beings within the National Public Prosecutor’s Office, and permanent coordinators at the appellate prosecutor’s office had been appointed. 

The issues of trafficking were discussed during the trainings for judges, prosecutors, police and Border Guard’s officers. The National Prosecutor's authorities  had adopted guidelines on monitoring proceedings related to trafficking in human beings and on the treatment of victims of such crimes.  In April 2009, the National Intervention and Consultancy Centre for Victims of Trafficking had been inaugurated, providing services to victims of trafficking of both polish and foreign nationality. The National Action Plan against Trafficking 2009-2010 included awareness raising campaigns targeted at schoolchildren and involved training for educators. 

On 11 September 2008, a Team for the Prevention of the Discrimination against Minors in Electronic Media had also been established to prepare, inter alia, proposals for necessary changes in Polish law with a view to strengthening the protection of minors and issuing recommendations on cases of discrimination against minors where they were exposed to harmful content in electronic media. The Team had also contributed to the adoption of the Agreement for Child Safety on the Internet and the Best Practices Code aimed at increasing the protection of children in the mass media. In 2008, new amendments had  been made to the Criminal Code to increase the protection of the child against sexual abuse. In 2009-2010 school year, a new subject on the safe use of Internet would be included in the schools' basic curriculum. 

Mr. Dainius Puras, the Country Rapporteur, noted that Poland had made significant progress since the ratification of the OPSC in 2005. However, as it was stated in the State party report and in the reports submitted by NGOs, “there were gaps to be filled in many areas”, for instance with regard to limited assistance provided to victims of trafficking and sexual exploitation. Mr. Puras  noted that there seemed to be some problems with following the Committee's reporting guidelines, and although many Ministries were involved in the drafting of the report, none of them seemed to be directly responsible for the  implementation of the OPSC. 

The initial report lacked statistical data; the later was provided only with respect  to persons involved in prostitution, child pornography and illegal adoption. There were no data on sex tourism and  child prostitution as far as the cases of child prostitution in the border with  Germany were concerned.  He further asked if there was a specific budget allocated to the implementation of the OPSC, including its dissemination, trainings  for  relevant professionals, availability of child victim services  and the broader dissemination of information among the general public. 

The Committee acknowledged the role and important contribution of NGO representatives and noted that the NGO expertise could have been better used especially in the process of drafting the report. The Committee was told that NGO and civil society representatives were not invited to participate in the drafting and consultations of the report. Mr. Puras wanted to know what measures had been taken to improve the “general atmosphere of trust with civil society in the country”. He further asked what measures had been taken by the government to improve the social and economic situation of children of labor migrants, some of who were reportedly facing hunger. He asked whether the government had put in place targeted programs to effectively prevent children to be at risk of hunger. Poland was a source of transit and destination for trafficking of women and children. According to some information, police and border authorities were investigating only a limited number of cases due to budgetary constraints, and children who crossed the border were placed in institutions. 

On the protection of child victims, Mr. Puras said that a serious step forward was the creation of child-friendly videotaped interview rooms throughout the country. However, according to NGOs most of these rooms were still not adequately equipped and they were not necessarily  used by judges. The Country Rapporteur commented on the remaining gaps in the system of protection and rehabilitation of child victims, such as the number of insufficiently equipped shelters  and asked for comments on these issues. He asked the delegation to comment on the reason of delaying the ratification of the Council of Europe Convention (CoE) on trafficking in 2008 and asked when the government was planning to ratify the CoE Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse which had been signed in 2005.

Legislation and definitions

The Committee noted that the concept of sale as defined in article 3 of the OPSC was not fully covered in the Polish law, as it was only dealt with in the context of trafficking. Given the fact that Poland ratified the Palermo Protocol in 2003 and two years later the OPSC, which had very specific definitions of offences set up in article 2 and article 3, the Committee was interested to know whether the OPSC would become effective in legislation so that to prevent these offences. The Committee also wondered if the sale, prostitution and sexual exploitation were sanctioned when the child was 15 years old. As regards the criminal responsibility of moral persons, the Committee wanted to know whether the Polish law allowed for the prosecution of acts carried out outside  the territory of Poland. 

The delegation explained that both the Convention and the Optional Protocols were part of the Polish legislation and could be applied directly. They had supremacy over the domestic legislation which meant that judges could refer to them in case there was a conflict of legislative norms. The judges could apply the definition of human trafficking as provided by the Palermo Protocol or by the OPSC. The Criminal Law did not provide a definition of sale of children and, those cases were referred to and sentenced under other articles of the Criminal Code and provisions of the Palermo Protocol. 

The delegation acknowledged that the government decided to introduce the definition of sale of persons in the legislation. The Committee, however, insisted on the necessity of including the definitions of the offences set up in the OPSC in the domestic legislation. The delegation further explained that under Polish law it was prohibited to have sexual intercourse with a child below 15 years of age. Child pornography was considered as a crime in the Polish Criminal Code which provided for the deprivation of liberty from 3 months to up to 5  years. The delegation noted that Polish criminal law had no explicit definition of child pornography, however the features of the Protocol were included in Polish Criminal Code and each such act was penalised. According to the Criminal Code, any person who produced, recorded, stored, possessed, disseminated or publicly presented pornographic material that included minors could be punished by deprivation of liberty. The Committee intervened asking whether it was considered a crime when such pornographic materials were recorded for personal use. The delegation responded that children between 15 and 18 years of age who recorded sexual acts for their personal use were not punished as it was believed that 15 years old were mature enough to have an authority over their sexual life. This age limitation was based on a number of findings carried out by sexologists. The Committee noted that the Protocol defined the age of 18 years not only to cover offences pertaining to sexual abuse but also to pornography, which meant that the protection of children aged  between 15 and 18 was missing in the Polish legislation. The delegation went on explaining that  in order a crime of sale of children and child prostitution to occur, such pornographic materials had to be transferred to a third person, including children under 18. It added that the Polish laws went beyond the protection provided by the OP.  

Coordination

The delegation said that it had coordinated  the implementation of the OPSC across the ministerial agencies. Each Ministry was taking action in the nationwide programmes, according to their field of competence. In the area of combating child trafficking they mainly collaborated with academic networks and Nobody’s Children Foundation. The Ministry of Interior had an agreement with the Foundation for providing assistance to victims of trafficking. Another platform of collaboration was initiated with NGOs and civil society. The government considered the collaboration with NGOs as a partnership in finding solutions to current problems. The delegation welcomed the representative of the NGOs in the room and thanked her “for preparing an excellent document which would be an important source of information for preparing their strategy for the year to come”.

Prevention activities, dissemination

The Committee asked for more information on the activities undertaken in the area of prevention and the impact of such activities. It wanted to know whether sexual education was included in the school curricula and if teachers received any training on the issues of trafficking and child prostitution. It also asked whether the professionals were aware of vulnerable groups at risk and whether there were any follow up effective mechanisms for intervention. 

Referring to the campaign carried out by the Nobody’s Children Foundation several years ago, the Committee wanted to know whether the Government consulted NGOs in public awareness raising campaigns on the risks of such crimes. The delegation noted that during 2009-2010 the government had launched an awareness campaign on human trafficking among students. Educational brochures had been published for teachers and meetings were organized with the police and children. Preventive measures were undertaken through the media and various cultural events, such as distribution of leaflets You are not for sale among the youth attending the 2009 biggest Rock festival in Poland.

The delegation said that sexual education was part of the school curriculum. All children had to attend the classes with the exception of those whose parents did not wish their child to attend  or when a person over 18 was not willing to take those courses. The Committee noted that the later was an emerging problem and that it would be worth discussing what measures could be taken in Poland and in many other countries to convince parents to allow their children attend these classes. The delegation said that each year they had a number of training courses for judges and prosecutors, police and bodyguard officers on trafficking in human beings, primarily on the issues of trafficking in children, and on how minor victims of trafficking should be protected and saved from secondary victimization and from cyber crimes.

Illegal adoption

The Committee was surprised to learn that  there were no cases of illegal adoption in Poland. It asked for some comments on the issue of illegal adoption of Roma children to which the delegation responded that the cases of adoption were under the supervision of the Children’s Court and there were no risk involving a sale of children. A number of criteria had to be met for the adoption to take place, including taking into consideration the opinion of the child about the prospective parents. Anyone engaged in illegal adoption could be deprived of liberty for up to five years. In 2008, there had been one sentence for the perpetration of illegal adoption. The Committee noted that the system of adoption which enabled parents to select adoptive family, could leave the door open for the form of sale of children.

Child trafficking

The Committee asked for more information on the outcome of combating child trafficking. The delegation said that they had a task force for the prevention of trafficking in persons at the national police headquarters. They were doing their utmost including involving  experts in the field of sale of children and child pornography in those teams. They envisaged a new amendment to the Penal Code, and introduction of a new legal instrument that would facilitate the intervention of judiciary and police in combating trafficking in human beings, child sale and child prostitution. Trafficking in children was relatively small as compared to the trafficking in adults, in particular trafficking in women for the purpose of sexual exploitation. The phenomenon of trafficking in children was monitored on continuous bases. They had developed an inter-ministerial plan of action which would concentrate on three aspects: the first one was the setting up of secure institutions for the victims of trafficking in order to provide them with a secure shelter and with a speedy recovery. That applied also to unaccompanied minors who did not have permanent shelters. The second aspect was the detection of minors who were victims of trafficking. The action plan provided with guidelines and tools for the detection of victims, which would be used by certain units of law enforcement as a pilot programme. The third aspect would involve analyses of these procedures, institutions and statistical data that law enforcement agencies had at their disposal. The Committee seemed very interested and asked how this programme would be approved, financed, evaluated and  monitored. The delegation recalled that it was a pilot programme and that the Ministry of Interior and the city of mayor of Warsaw were doing their best to make it successful and efficient. To the question of the Committee whether the Ministry of Interior had integrated the gender element in its work, the delegation responded that law enforcement forces provided comprehensive assistance and help to victims of such crimes and were sensitized on gender issues.  Female police officer would interview female minors.

Child pornography

With regard to child pornography and child prostitution, the delegation said that any contact with a child through Internet or other means of communication was criminalised. The draft Penal Code envisaged the introduction of a new type of crime pertaining to sexual assault or rape of minors which would be treated as a very serious crime with deprivation of liberty from 3 to 15 years. New penalization of promotion of pedophile behavior would be introduced not only in the Penal Code, but also in the Police Law.  Polish police force was in possession of many technologies to detect paedophile activities on the Internet. The delegation assured the Committee  that the police was in the position to find people who disseminated or downloaded materials on child pornography. The delegation said that on the same day of the examination of the State party report the police was  running a nation-wide anti-paedophile raid. Police officers had entered over 50 houses and had apprehended a few dozen people.

Beggary 

The delegation said that beggary was not a problem in Poland. However, they were doing their utmost to tackle this problem. Recently, they had set up a national programme at the National Police Headquarters to detect people forcing children to beg. The programme was carried out by the prevention departments of the police. 

Sex tourism

The Committee was informed that there was evolving sex tourism along the border with Germany. It wanted to know what steps the State party had taken to tackle the phenomenon. The delegation acknowledged that there was an emerging trend of sex tourism along the western border of Poland. Big shopping malls, railroad stations and bus depots were being used as places for first contacts between minors and potential clients. The delegation said it was closely monitored by the law enforcement authorities, although it was not a huge problem compared to the trafficking in women. As for data collection on sex tourism, the delegation said that statistics on that issue would be included in their next report.

Roma children

The Committee asked for more information on the situation of Roma children in Poland with regard to the offences covered by the OP, as the State party report stated that no cases had been reported on Roma children being victims of sale, or sexual exploitation. The Committee sought more information on Roma children. The delegation said that there were around 15,000 Roma in total of 38 million population in Poland. In 2003 the government had adopted a 10-year programme for the Roma population which covered several areas such as health, education, family environment. Since the initiation of the programme, the number of Roma children attending schools had increased significantly.

Protection of child victims

The Committee asked whether there had been any specific mechanisms in place to detect child victims or “they just waited for cases to be reported”. The delegation said that the detection of minors was carried out within the framework of pilot programme which will be ultimately extended to the whole territory of the country. The “algorithm” of action would be put in place once a minor who was a  victim of trafficking was detected. The delegation did not elaborate on what the “algorithm” of action implied. 

On the question of the Committee regarding the child-friendly interview rooms, the delegation said that children were under special protection and the police officers had very clear guidelines on that. The child had to be interviewed only once and for that purpose they were using audio-video records which registered both images and sounds. Such friendly rooms were equipped with mirrors so that the trained personnel could look at the child during the interview and the interrogations could be attended by a social worker.

Concluding remarks

Mr. Puras, the Country Rapporteur, thanked the delegation for the constructive dialogue which  clarified many issues and helped them better understand the context of the protection of children’s rights in Poland. The dialogue had been very helpful and the Committee would do its best to provide recommendations on how to improve the situation in certain areas, such as the collection of statistical data. The general impression was that progress had been made, but still more needed to be done with regard to the protection of victims and their rehabilitation. 

The Head of the delegation thanked the Committee for their observations and for the interactive dialogue. He assured the Committee that Poland attached a great importance to the implementation of the CRC and had demonstrated its determination and political will in guaranteeing children’s rights.
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