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State Party Examination of poland’S first Periodic Report on the opAC

52nd Session of the Committee on the Rights of the Child

14 SEPTEMBER – 2 October 2009


Topics covered in this report: 

Legislation and jurisdiction, training and dissemination, data collection, military schools, armed groups, refugees and asylum seekers, sale of arms. 

Poland ratified the Optional Protocol on the Involvement of Children in Armed Conflict (OPAC) on 7 April 2005. On 22 September 2009 the Committee on the Rights of the Child (the Committee) considered Poland’s initial report under the OPAC.

Opening Comments

The Head of the delegation, Mr. Zdzislaw Rapacki, Permanent Representative of Poland to the United Nations Office at Geneva stressed
 the importance Poland attached to the protection of the rights of the child. 2009 marked the twentieth anniversary of the Convention on the Right of the Child (CRC), a project for which Poland was the initiator. It remained one of the most important Polish initiatives in the realm of human rights. With regard to the OPAC, Mr. Rapacki said that the dissemination of the provisions of the Optional Protocol took place within the framework of awareness raising on international humanitarian law, and military law, as well as the training of soldiers within military units. Officers of the Polish army had started to systematically participate in international seminars. New publications, teaching materials and handbooks on the scope of international humanitarian law had been prepared for the participants of the Polish Military Contingents. Cooperation with the International Committee of the Red Cross was also very important for the dissemination of information on the international humanitarian law and the law of armed conflict. Starting from 2009-2010 academic year, a new subject called “Education for safety” had been introduced in the secondary schools. Students would become familiar with the origin and the documents of the international humanitarian law. Compulsory military service was set forth in the Act on the Universal Duty to Defend the Republic of Poland and was applied to males of 18 years of age and females with adequate qualifications for the service. Article 32 of the above act stipulated that people from 19 years of age, including women, might come forward as volunteers irrespective from their educational qualifications. There was also a process of the reorganization of National Forces of Poland, which sought to establish a military service of professional soldiers. The relevant act was signed and would come into force on 1 January 2010. The act stipulated that the President would decide on the resumption of mandatory military service, taking into account the risk to the policy and the security of the State. As regards the assistance provided to asylum seekers, including minors, the act of 13 June 2003 on Granting Protection to Aliens within the Territory of Poland specified the scope of assistance provided to them. An accompanied minor seeking refugee was placed in a foster family acting as an emergency family care or educational care facility. They were provided with accommodation, food and pocket money, as well as medical and psychological care. In most of the centres children could attend pre-schools, as they were subject to compulsory school attendance on equal footing with Polish children. Mr. Rapacki noted that there were no cases reported in the Polish system of foreign minors who had been involved in armed conflict seeking refugee status in Poland. There was a programme carried out by the foreign office whose objective was to stimulate the vocational training of foreigners seeking refugee status who had suffered traumatic experience.

Mr. Awich Pollar, the Country Rapporteur said that the Committee was aware of the important role Poland had played in the drafting of the CRC and of its two Optional Protocols. The Committee welcomed the ratification of the Optional Protocol to the Convention on the sale of children, child prostitution and child pornography (OPSC) in 2005, as well as the signing of the Convention on the Rights of Persons with Disabilities in 30 March 2007. Turning to the OPAC, Mr. Pollar expressed his concern about the operationalisation of the dissemination of information on the Convention and the OPAC and the budget allocation.  He also asked for more information on military schools and whether there were no children in these schools. Further, he asked about the measures being put in place for the identification of refugee children involved in armed conflicts and also about the prevention of arms export to countries where children were involved in hostilities. He wanted to know about the status of the OPAC in the domestic legislation. The Committee noted that the State party report did not follow the Committee's reporting guidelines for States parties. 

Legislation and jurisdiction

As regards the status of the CRC and the OPAC in the domestic legal order, the delegation said that both the Convention and the Optional Protocols were part of the Polish legislation and could be implemented directly, unless its implementation required a specific law. They both had priority over the Polish domestic law. On jurisdiction, the delegation noted that according to the Polish Criminal Code for those who had committed criminal acts abroad irrespective of fact whether they were polish or foreigners, the principle of double criminality was applied. Irrespective of provisions in force at the place of commitment of the crime, the Polish Criminal Code was applied to Polish national or a foreigner who was not expelled if such a person committed crime abroad, whose prosecution was under international agreement. However, for offences described by the OPAC when committed abroad the principle of universal jurisdiction was applied which excluded the double criminality.

Coordination of implementation of the OPAC

With regards to the questions on Ombudsman, the delegation said that the representative of Ombudsman’s office was present in the room, who, however, was not member of delegation and therefore could not engage with the Committee. The Chairperson noted that the Committee did hear the Ombudsman in a separate session. The delegation explained that they had a general Ombudsman and a separate Ombudsman for children. Both Ombudsmen were independent from the Government, and were elected by the Parliament with a term of 5 years. They had independent office and budgetary financial instruments at their disposal. On activities of the Ombudsmen, the delegation said that for the sake of time they could provide the Committee with a list of such activities, as they were talking about hundreds of such activities and procedures. The Ombudsman for children had a right and possibility to enter and follow the procedures and find facts in various public administration institutions dealing with children. To this date he had not registered any complaints under the OPAC. Acknowledging that the coordinating institution was the Ministry of Education, the Committee asked for more information on the budget allocation as well as on the coordination of activities with other institutions and structures. The delegation said that the coordinated action was part of their comprehensive action carried out with respect to the promotion of the rights of the child. Projects run by the Ministry of Education included NGOs and civil society organisations. The implementation of these actions took place in schools or in teachers' training centres so that teachers could provide students with information related to the provisions of the OPAC. The Committee remarked that nothing was mentioned in the report as to the role of the Ombudsman in the dissemination of the OPAC.

Dissemination of the OPAC

With regard to the dissemination of the OPAC, the delegation explained that the Ministry of Defense carried out several activities in order to raise the importance of International Humanitarian Law (IHL) in the practical trainings of soldiers. They had a very comprehensive and intense training for military officers and instructors in the area of children in situations of armed conflict and international humanitarian law, which were run in all military units of military schools. The delegation recalled the information mentioned earlier in the statement of the head of the delegation regarding the dissemination of the OPAC through published textbooks on IHL and the law of armed conflicts and added that apart from the textbooks on Afghanistan, Congo, Kosovo, Chad, Sudan, two IHL textbooks on the use of force for Afghanistan and Chad had been published. The subject was taught at the Academy of National Defense, in the Land Forces Training Center. They paid great attention to the implementation of IHL of armed conflict and had included this subject in the curriculum of peace keepers. They had also introduced a new subject which would be run in lower secondary and upper secondary schools targeting students who learnt international treaties, conventions and other documents. Ministry of Defense collaborated in the area of dissemination of the OPAC with the central board of Polish Red School, which had been set up in collaboration with the Polish Red Cross. 

With regard to the budget allocations for the implementation of the OPAC, the delegation said that they lacked statistical data, as it was included in the broader education on international humanitarian law. The Committee was interested in whether there were funds available for NGOs and civil society organisations towards disseminating the OPAC. The delegation said that NGOs and civil society organisations could take part in tenders irrespective of the scope of the project they had been meaning to run, including those on the dissemination of the OPAC. There was no discrimination towards these organisations; the only aspect that came into play was the quality of such services and projects they would like to run. The Committee insisted on asking whether they had a certain earmark budget for this kind of projects or not. The delegation responded that the dissemination of the OPAC was important and that within the state budget there was money allocated for the implementation of dissemination.

Military schools

To the question of the Committee on military schools and whether there were minors in them, the delegation responded that there were no such schools in Poland. The Committee noted that in Poland there were military academies. It wanted to hear that there were no children less than 18 years of age in these military schools. The delegation said that those were schools of tertiary education, thus no way that a minor below 18 was involved in such military schools.

Education

Turning to the statements that the OPAC was included in general education, the Committee wanted to know whether it was an obligatory or an optional subject for those who decided to attend the IHL subject. The delegation assured that it was part of the obligatory program. It further added that the Ministry of Education had the so called cascade programmes that prepared future trainers. They had trained educators who disseminated the information in the schools. The latter were equipped with teaching guides, and textbooks to facilitate the dissemination of the OPAC. All the textbooks and teaching materials were prepared by the center of psychological and pedagogical centers for students also available on the websites. A monitoring task force was established to gather data on how the OPs were disseminated in  schools. Generally speaking, the delegation noted, the knowledge about human rights including the OPs was obligatory and was mandatory part of the national curriculum in all types of schools in Poland.

Voluntary recruitment

The delegation said that there was no possibility for those less than 18 years of age to be recruited in a voluntary military service. It was true that the current legislation stipulated that conscription started on 1 January of the year a person turned 18, which meant that theoretically a child of 17 years could be recruited. Practically, a person who was under 18 years could not be conscripted into the armed forces because they had a long process from registration to referral to a particular military unit. This process started at the moment a Polish citizen turned 18. In the present law they had guaranteed the minimum age of conscription in the military service, which applied to volunteers of at least 18 years old. A new law was being drafted which would clearly state that conscription solely applied to males who had already turned 18 years of age.


Forced recruitment

With regards to the question of forced conscription of people under the age of 18, the delegation said that a draft amendment to the Penal Code which was approved by the Council of Ministers, would provide a penalty for anyone who conscripted a person under the age of 18 in a foreign military force and actually used such people in an armed conflict. Under that new law, enlisting or conscripting in foreign arm forces was considered a war crime and was prosecuted under the principle of universal jurisdiction. Further the Committee expressed its concerned on the civil recruiting of children and asked whether Polish authorities intervened if minors were being recruited in foreign countries to serve in security forces. The delegation responded that the forced conscription of minors in foreign security companies was absolutely prohibited and was subject to universal jurisdiction.

Refugees and asylum seekers

As regards the identification of refugee children who could have been involved in hostilities, the delegation said that it was the Polish Office of Foreigners that dealt with that issue. This office was acting according to the legal provisions of the Act for Foreigners, which consisted of several linkages with international legal provisions concerning Refugee Law as well as European legal instruments, such as the Shengen agreement. The second stage of the identification mechanism was implemented in schools by teachers, and then by experts who could provide assistance.

Possession of light arms

The Committee expressed its concern about the legislative measures taken by Poland in order to prevent the possession of small and light arms by children and asked whether there were studies on that. The delegation said that there was a restrictive attitude with regard to firearms in Poland, which was regulated by the Law on Access to Weapons and Arms. According to this law, only people of 18 years of age had the right to acquire weapons. After undergoing a special psychological inspection, the chief of police force had to issue the license, and the person had to justify the reasons of needing such arms. The number of firearms granted to polish citizens who had attained the age of 18 was very small.  Minors had no legal possibility of having access to firearms.

Export of arms

The delegation explained that they had both internal procedures which complied with adequate legal acts and also international acts that regulated the issue of arms export from Poland. Arms export was very carefully monitored and they knew the destination where a particular shipment of arms went. They had a law which regulated the trade of defense arms, which was meant to secure peace in the world.

Concluding observations


The country rapporteur, Mr. Awich Pollar, said that Poland was in line with the provisions of the Convention as far as international protection of victims, the training of peacekeepers, and the export of arms were concerned. The Committee welcomed pending laws designed to address relevant gaps and bring the Polish legislation in line with the provisions of the OPAC.

�	The statement can be found at: http://www2.ohchr.org/english/bodies/crc/docs/statements/PolandStatementOPAC_52.pdf
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